
















preparation of the defense for purposes of the Government's obligation to disclose under R.C.M. 
701(a)(2)(A).")(emphasis added); Adens, 56 M. J. at 733 ("We respectfully disagree with our 
sister court's narrow interpretation that the term 'material to the preparation of the defense' in 
R.C.M. 701(a)(2)(A) and (B) is limited to exculpatory evidence under the Brady line of cases 
and hold that our sister court's decision in Trimper should no longer be followed in Army courts
martial. There is no language in R.C.M. 701, or in its analysis, indicating any intent by the 
President to limit disclosure under Article 46, UCM J, to constitutionally required exculpatory 
matters. As noted above, R.C.M. 701 is specifically intended to provide 'for broader discovery 
than is required in Federal practice' (R.C.M. 701 Analysis, at A21 32), and unquestionably is 
intended to implement an independent statutory right to discovery under Article 46, UCMJ."); 
United States v. Webb, 66 M. J. 89, 92 (C.A.A.F. 2008) ( "[U]pon request of the defense, the trial 
counsel must permit the defense to inspect any documents within the custody, or control of 
military authorities that are 'material to the preparation of the defense.' R.C.M. 701(a)(2)(A). 
Thus, an accused's right to discovery is not limited to evidence that would be known to be 
admissible at trial. It includes materials that would assist the defense in formulating a defense 
strategy."). 

20. Thus, under R.C.M. 701(a)(2)(A), the Government must tum over specifically requested 
items that are material to the preparation of the Defense. The Defense does not need to show 
that the items are "relevant and necessary" under R.C.M. 703, as the Government believes. 

21. If the Government does not think that the requested items are "material to the preparation of 
the defense, " the Government cannot, under any circumstances, unilaterally withhold discovery. 
See United States v. Gonzalez, 62 M.J. 303, 306 (C.A.A.F. 2006) ("When a defendant makes a 
specific request for discoverable information, it is error if the Government does not provide the 
requested information. "). The appropriate course of action if the Government maintains that the 
requested material does not meet the R.C.M. 701(a)(2)(A) standard is to follow the procedures 
outlined in R.C.M. 701(g)(2) for an in camera determination by the Military Judge. The Rule 
provides, in pertinent part: 

Upon a sufficient showing the military judge may at any time order that the 
discovery or inspection be denied, restricted, or deferred, or make such other 
order as is appropriate. Upon motion by a party, the military judge may permit 
the party to make such showing, in whole or in part, in writing to be inspected 
only by the military judge. 

22. In other words, if the Government believes that a discovery request is inappropriate, it must 
file a motion with the military judge requesting an in camera review. It cannot continue to state 
that the Defense has not adequately demonstrated materiality within the meaning of R.C.M. 
701(a)(2)(A) and thereby refuse the discovery request.9 Alternatively, if the material is 
classified, the Government must proceed under M.R.E. 505, discussed below. This comports 

9 For example, the Government does not believe that the hard drives of soldiers within PFC Manning's unit are 
"relevant and necessary" (the wrong standard). Perhaps this also means that the Government does not believe that 
this physical evidence is material to the preparation of the Defense. If so, the Government must motion the Military 
Judge under RC.M. 70l(g)(2) for an appropriate determination (or under R.C.M. 505, if the material is classifed). 
It cannot continue, as it has for almost two years, to refuse to provide the discovery to the Defense because it does 
not feel that the Defense should get it. 
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